THE WHITE HOUSE

Office of the Pregs Secretary

For Tmmediate Release Janwary 38, 2009

EXECUTIVE CGRDER

NONDISPLACEMENT OF QUALIFIED WORKERS
UNDER SERVICE CONTRACTS

When & service contrdct expires, and 2 fellow-on contract
is. awarded for the same service, at the same lecation, the
successor contractor or ity subcontradtors often hires the
majerity of the predecessor's employees. On some occasions,
however, a successor contracter or its subceontractors hires a
new work force, thus displacirng the predecesgsor's employees.

The Federal Government's procurémeént interests in -etonomy
and efficiency are served when the suceessor contracter hires
the predecessor's employees, A carryover work force reduces
disruptien to theé delivery of services during the peried
of transition between contractors and provides the Federal
Govermment the benefits of an experienced and trained work
foree that is familiar with the Federal ‘Government'™s petsonnel,
facilities, and requireménts.

Therafeore, by the authority vested in me as President by
the Constitutioh and the laws of the United States of America,
including the Federal Property and Administrative Serwvices Act,
a0 0.5.€. 101 et seqg., and in order te primote econcmy and
efficiency iti Federal Government procurement, it is hereby
ordered as follows:

Section 1. Policy. Tt is the policy of the Federal
Government that service contracts and solieitations for such
contracts shall include a ¢lduse that reguires the contracter,
and its subcontractors, under a contract that succeeds a
vontract for performance ¢f the same or simildr gservices at the
same logation, te offer those employees [(other than managerial
and supervisory employees) employed under the predecessor
wontract whose employment will be terminated as 4 resnlt of the
award of the successor gontract, & right of first refusal eof
employment under the contract in positions for which they ate
qualified. There shall be no employment cpenings under the
contract until such right of first refusal has been provided.
Nothing in this order shall be construed to permit a contracktor
or subcohtractor té fail to comply with .any provigion of any
other Executiwe Order or law of the United States.

Sec. 2. Definitions.

{a) "Service contract™ or "contract” means any contract or
subcontract for services entered into by the Federal Govermment
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or its contractérs that is covered by the Service Cohtract Act
of 1965, as amended, 41 U.8.C. 351 et seg., and its Implementing
regqulations.

{b} TEmployee™ means a service employee as defimed in the
Service Contract Aot of 1963, 41 U.s.C. 357(b}.

Sec, 3. Exclusions. This: order shall not apply to:

{a) contracts or subcontracts under the simplifisd
acquisition threshold as defined in 41 U.S5.C. 403;

(b}, contracts or subcontracts awarded pursuant to the
Javits-Wagner-0'Day Act, 41 U.S8.C. 46-48¢g;

(e} guard, elevator cperator, messenger, or custodial
services provided to the Federal Government under contracts or
subcontracts with shelterséd workshops empléying the severely
handicapped as described in section 505 of the Treasury, Postal
Services and General Government Appropriations Act, 1995, Public
Law 103-329;

td) agreements for vending facilities entered into
pursuant to the prefeéerence regulations issued under the
Randolph-Sheppard Act, 20 U,5.C. 107; or

{e} amployees who were hired to work under & Federal
service contract and one or more nonfederal service contracts
as part of a single job, provided that the employees were not
deployed in a manneér that was designed to aveid tle purposes
of this vrder.

Seé¢. 4. Authority to Exempt Contracts. If the head of
a contracting department or .agency finds that the application
of any of the reguirements of this order would not ser¥é the
putposes of this erder or would impair the ability of the
Federal Government to procure services on an econcmical and
efficient basis, the head of such department :of agehcy may
exempt its department or agency from the reguirements eof any er
all of the provisicns of this ocrder with respect to a particular
ceiitract, subcontract, or purchasé order or any class of
ceontracts, subcontracts, or purchase orders.

gec. 5. Contragct {lause. The followinyg contract clause
shall be included in solicitations for and service contracts
that succeed contracts for performance of the same of similar
work at the same lecaticn:

“NONDISPLACEMENT OF QUALIFTED WORKERS

"(a} Consistent with the efficient performance gf this
contract, the centractor and its subicontractcors shall, except as
otherwise provided herein, in good faith offer those employees
{other than managerial -and suparvisory employees) employed under
the predeécessor contract whiose employment will be terminated as
a result of award of this contract or the expiration of the
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contract under which the employées were hired, a right of first
refusal of employment undsr this centract in positions for which
employees are qualified. The cofitractor and its subcentractors
shall deté#rmine the number of employeés necessary for efficient
performance of this contract and may elect to employ fewer
employees than thé predécessor contractor employed in

connection with performance of the work. Except as provided in
paragraph (b) there shall be no employment opening under this
canktract, and the contractor and .any subcohtractors shall not
offer employinent under this dontract, te any person prior to
having complied fully with this cbligation. The. contractor and
its subcontractors shall make an express offer of employment te
each employce as provided herein and shall state the time within
which the employee must accept such offer, but in no case shall
the period within which the diployee must accept the offer of
employment be less than 10 days.

"(Hy HNotwithstanding the obligation under paragraph (a)
above, the conbractor and any subcontracters (1) may -employ
under this contract any emplovee who: has worked for the
cohtractor 6f subcontraztor for at least 3 months immediateély
preceding the commencement of this centract and who would
otherwise face lay-eff or discharge, (2) are not required to
offer a right of first refusal te any employee(s} of the
predecessor contractor who are not service employees within
the meaning of the Service Contract Act of 1965, as amended,
41 U.8.C. 357(b), and {(3) dre not redlired to offer a right of
tirst refusal to any smployee(s) of the predecessor contractor
whom the contracter or any of its subcentractors reasonably
believes, based on the particular empldyee's past perf¢rmance,
has failed to perform suitably on the jeb.

"{c) In accordance with Federal Acquisitien
Regulation 52,222-41(n), the contracteor shall, not less
than 1P days bafore completion of this contract, furnish the
Contracting Officer a certified list of the names of all service
employees working under this contract and its subcontracts:
during the last month of contract performancs, The list shall
also ctntain anniversary dates of employment of each service
.employee under this contract and its predecessor contracts
either with the current or predecessor ceitracters or their
subcontractors. The Contracting Officer will provide the list
toe the successor contractor, and the list shall be provided 6n
request to employees or their representatives,

"{dj If it is determined, pursusgnt te regulations
igsued by the Secretary of Labor (Secretary), that the
coptracter or its. subcontractors are not in compliance with the
requirements of this clause or any régulatiom or erder of the
Secretary, approprizte sanctions may be imposed and remedies
invoked against the contrastor or its subcontractors, as
provided in Executive Qrder (No.} ;, the regulatidns, and
relevant orders of the Secretary, or as etherwise provided by
law.

"{e} In every subcontract entered into in order to
perform services under this contract, thé contractor will
inelude provisions that -ensure that each subcontracter will
henor the requirements of paragraphs {a) through (b} with
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respect to the employees of a predetessor subcontracter or
subcentractors working under this contract, as well as of .a
predecessor contractor and its subcentractors. The subcentract
shall dlso include provisions to ensiire that the subcontractor
will provide the contractor with the information about the
employees of the subcentractdér needed by the contractor to
comply with paragraph 5{c), above. The contracter will take
such -ac¢tion with respect te: any such subcontract .as may be
direcgted by the Secretary as a means of enferecing such
provisions, including the imposition of sanctions for
hon-compliance: provided, however, that if the contractor, as
a result of sueh direction, becomes invelyed in litigatien with
a subcontracter, or is threatened with such inwvelvement, the
contractar may request that the United States enter inte: such
litigation to pretect the interests of the United States.”

Sec. 6. Enforcement. (a) The Secretary of Labor
{Secretary] is résponsible for investigating and obtaining
compliance with this ordeér. In such proceedings, the Secretary
shall have the authority to issue final orders prescribing '
dpptopridte sapctiorns and remedies, including, but not limited
to, orders requiring employment and payment of wages lost. The
Secretary alse may providé that where a contracter or
Subcontrgctor has falled te comply with any order of the
‘Begretary or has committed willful violations of this order or
the regulations issued pursuint therete, the contractor er
subcentractor, and its responsible officers, and &ny firm in
which the contractor or subcontractor has a substantial
interest, shall be ineligible to be awarded .any centract of the
United States for a peried of up to 3 yedrs. Neither an order
for debarment of any contractor or subcontractor from further
Goyernment contracts under this secktion nor the ingclusion of a
cortracter or subcontrac¢ter on a published list of noncomplying
contractors shall be carried out without affording the
contracter or subcontractor an opportunity for a hearing.

{b) This order creates no rights under the Contract
Disputes Act, and disputesz regarding the raguirement of the
tontract clause prescribed by section 5 of this order, to the
extent permitted hy law, shall be disposed of only as provided
by the Secretdry in regulations issued under this order. To the
extent practircable, such regulations shall faver the reseolution
of disputes by efficient and informal alternative dispute
resoliution methods. The Secretary shall, in econsultation with
the Federal Acquisition Regulatory Council, issue: regulations,
within 180 days of the date of this order, te the ektent
perfiitted by law, to implement the requirements of this order.
The Federal Acquisition Regulatery Council shall issue, within
180 days of the date of this order, to the extént permitted
by law, regulations in the Federal Acquisition Regulatien
to provide for inclusion of the contract clause in Federal
solicitations &nd contracts subject to this order.

See. 7. Revocation. Executive Qrder 13204 of February 17,
2001, is revoked.

Sec, 8. Beverability. If any provisicn of this order, or
the applicatien of such provision or amendment to any persen or
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EXECUTIVE ORDER

NONDISPLACEMENT OF QUALIFIED WORKERS
UNDER SERVICE CONTRACTS

_ When a service contract expires, and & fellow-on contract
is awarded for the same service, at the same location, the
successor contractor or its subcontractors often hirfes the
majority ©f the predecessor's employees. On some occasions,
however, a successor contractor or its subceontracters hires a
new work ferce, thus displating the predecesseor's employees.

The Federal Government's procurament interests in economy
dnd efficlency are served when the successor contrgttor hires
the predecessor's employees. A carryover work force reduces
disruption to the deliwvery of services during the period
of transiticdn betwsen contractors and provides the Federal
Government the benefits of an experienced and trained work
Force that is familiar with the Federal Govérmment's personnel,
faeilities, and requirements.

Therefore, by the authority vested in me as President by
the Constitutioh and the laws of the United States »f America,
ineluding the Federal Property and Administrative Serviees Act,
490 U.8.¢. 101 et seqg., and in order to promote economy and
efficiency in Federal Government procurement, it is herehy
ordered as Eollows:

gection 1. Policy. It is the policy of the Federal
Government that service contracts .and sclicitatipms for such
contracts shall include & ¢lause that reguires the contracter,
and its subcontractors, under a contract that succeeds a
contract for pérfo¥mance of the same or similar servieés at the
same location, te offer those employees (other than managerial
and supervisory employees) employed under the predecessor
cofitract whose employment will be termindted ds a result of the
award of the successdr cortract, a right -of first refusal of
employment, under the contract in pesitions for which they are
qualified. There shall be no efiployment opeiings under the
contract until sugh right of first refusal has been provided.
Nothing in this order shall be construed to permit .a ¢ontractor
or subcontractor to fail te comply withk any provision of any
other Executive Order or law of the United States.

Sec. 2. Definitigns.

ta} Tdervice contract" ot "dontrict” méans any centract or
subtontract for seryviees entered into by the Federal Goverament
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ot its cohtrdctors that is covered by the S&rvice Contract Act
of 1965, as amended, 41 U.§8.C. 351 et seg., and its implementing
regulations.

(b} "Employee" means a service employee as defined in the
Service Contract Act of 1965, 41 U.8.C, 357(b).

Sec., 3. Exclusiomns. This order shall not apply to:

(a} contracts or subcontracts under the simplified
acquisition threshold as defimed in 41 U.5.C. 403;

(b} contracts or subcontracts awardsd pursuant te the
Javits-Wagner-0'Day Act, 41 U.S.C. 46-48c;

{c} guard, elevator operator, messenger, or custodial
services provided to the Federal Government under contracts or
subcontracts with sheltefed workshops enploying the severely
handicapped &s described in section 505 of the Treasury, Postal
Services and General Government Appropriations Act, 1985, Public
Law 103-329;

(d) agreements for vending facilities entered into
pursuvant te the preference regulations lssued under the
Randolph-Sheppard Act, 20 U.s5.C. 107; or

(@) enmployéss who werd hired to wofk under a Federal
service contract and one or more nonfederal service centracts
as part of a single job, provided that the employees were not
deployad in a manner that was deésigned to avoid the purposes
of this oxder.

Sec. 4. Autherity to Exenpt Contracts. If the head of
‘a contracting department or agency finds that the application
of dny of the reguirements of this order would not Serve the
purposes of this order or would impair the ability of the
Federal Government to procure services on an economical and
efficient basis, the head of such department ¢ agency may
‘exenmpt its department or agency from the requirements of any or
all of the provisions of this order with respect te a particular
contract, subcenttact, r purchase order or any ¢lass of
contracts, subcontracts, or purchase .ordsrs.

‘Séc. 5. Contract Clausé. The following contract clause
shall be included in selicitations for and service contracts
that succeed centracts for perfarmarce of the same eof similar

work at the same loecation:

"NONDISFLACEMENT ©F ‘QUALIFIED WORKERS.

"({a) Consistent with the eéfficient performance of this
contract, the wontractor and its subcontractors shall, except as
otherwise provided herein, in good faith offer those ¢mployées
{other than manageiial and supervisory employees) empldyed under
the predecesseor contract whose employment will be terminated as
a result of award of this contract or the expiration of the
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contract under which the employeesy were hired, a right of first
refusal of employment under this contract in pesitions for which
employees. are qualified. The contractér and its subcontractors
shall determine the aumber of ‘employees necessary for efficient
performance of this contract and may elect to employ fewer
employees than the predecessor contractof employed in
connection with performance of the work. Extept as previded in
paragraph {b) there shall be no employment opening under this
centract, and the contractor and any subcontractors shall not
of fer amployment under this contract, to any persotn prior to
having complied fully with this obligation. The contractor and
its subcofitractors shall make an express offer of employment to
each employee as pruvided herein and shall state the time within
which the employee must accept such offer, but in ne case shall
the peripd within which the empleyee must accept the offer of
employment he less than 10 days.

"{b) Notwithstanding the obligation under paragraph (a)
ahaove, the contracter and any subgontracters (1) may empleoy
under this contract any employee who has werked for the
contractor or subcontractor for at least 3 months immediately
preceding the commencement of this contract and who would
otherwise face lay-off or discharge, {2) are not required to
offer a right of first refusal te any employee(s) of the
predecessor ceontracter who are not service employees within
the meaning of the Service Contract Act of 1965, as amended,
41 U.5.C. 357(b), and {3) are rnot required to offer a right of
first refusal to any employee(s) of the predecessor centracter
whom the contractor er any of its subrcontractors redsonably
helieves, based on the pdrticular employee's past performance,
has failed to perform suitably on the job.

"{¢) 1In accordance with Fedefal Acquisitien
Regulation 52.222-41(nj, the contracter shall, not less
than 10 days before completion of this &ontract, furnish the
Contracting Officer a certified list of th& names of all service
employees working under this centract and its subcontracts
during the last month of contract performance. The list shall
also contain anniversary dates of empleyment of each servicge
employee under this contract and its predecessor contracts
either with the current or predecessor contracters or thelr
subcontractors. The Contractling Officer will provide the list
to the successor coatractor, and the list shidll be provided on
request to employees or their representatives.

"{d) If it ls determined, pursuant to regulations
issued by the Secretary of Laber (Secretary), that the
contractor or its subcontractors are not in compliance with the
requirements of this clause of any regulatioh or order of the
Secretary, appropriate sanctions may be imposed and remedies
invoked against the contractor or its subcontractors, as
‘provided in Executlive Order (No.} , the regulations, and
relevant orders of the Secretary, or as otherwise provided by
law.

"z} In every subcontract entered into in order to
perform mervices under this oontract, the contractor will
include provisions that ensure that each subcontractor will
-hener the requirements of paragraphs (a) through {b) with
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respect tce the employees of a predecessor subcontractor or
subcontractors working under this contract, as well as of a
predecesser contractor and its subcontractors. The subcontract
shall alse include provisions to ensure that the subcentractor
will provide the contractor with the infeormation about the
employees of the slUbcontractor needed by the fantractor to
comply with paragraph 5(c), above. The contractor will take
such action with respect tor any such subcontract as may be
directed by the Sécrétary as a means of enforcing such
provisions, includihg the imposition of sanctiens for
non-cempliance: provided, however, that if the contractor, as
i result of such direction, becomes involved in litigation with
a subcentractor, or is threatened with such Involvement, the
gontractor may request that the United States enter into such
litigation to protect the interests of the Umited 3tates.”

Sec. 6. Enforcement. [(a) The Secretary of Laber
{Secretary) is responsible for investigating and ebtaining
complianice with this order. In such proceedings, the Secretary
shall have. the authority to issue final orders prescribing
appropriate sanctions and rémedies, includlng, but not limited
to; orders regquiring empleyment and payment of wages lost. The
Secretary also may provide that where a& contractoer or
subcentractor hds failled to comply with dny corder of the
Secretary or has comnitted willful vielatiens of this order or
the regulations issued pursuant thereto, the contractor or
subidontractor, and ifs responsible officers, and any firim in
which the contractor or subcontractor has a substantial
interest, shall be ineligible to be awarded any contract of the
United States for a period of up te 3 years., Neithef an order
for debarment of any contracteor or subcontractor from further
Government contracts under this section ndér the inclusion of a
‘contrdctor or subcontractor ¢n ‘a published list of noncomplying
contractors shall be carried out without affording the
contractér or subcontracter an oppertunity for a hearing.

{b} This order creates no rights under the Contract
Disputes Act, and disputes regarding the réguirement of the
contract clause prescrilbied by section 5 of this order, to the
axtent permitted by law, shall be disposed of only as provided
by the Sécrétary in regqulations issued under this order. To the
extent practicable, such regulations shall favor the reselutisn
of disputes by éfficient and informal alternative dispute
resglution methods. The Sécretary shall, in consultatien with
the Federal Acquisition Regulatory Council, issue regulatiens,
within 180 days of the date of this order, to the extent
permitted by law, to implement the regquirements of this ‘order.
The Federal Boquisition Regulatory Council shall issue, within
‘180 days of the date of this order, to the extent permitted
by law, regulations in the Federal Acquisition Regulaticn
to provide for inclusion of the contract clause in Federal
soglicitations and centracts subject to this crder.

L

ec. 7. Revocaticn. Executive Order 13204 of February 17,

2001, is revoked.

|

Séc. 8. Severability. If any provision of this order, or

the gpplication of such provisiofn or amendment to any person or

more



5

circumstance, is held te be invalid, the remainder of this order
and the application of the provisions of such to any person or
circumstances shall not be affected thereby.

S8ac. 9. General Provisions. (a) Nething in this order
shall be construed to impair or othéerwise affect:

{1i) authority granted by law to an executiwve
department, agency, or the head thefeof; or

{ii) functiens of the Director of the Cffice
of Management and Budgét relating to budgetary,
administrative, or leégislative proposals.

{b} This grder shall be implemented consistent with
applicable law and subject to the availability of
appropriations.

fc} This order is not intended to, and does nét, create
any right or benefit, substantive or procedural, enforceable at
law or in eguity by any party -against the United States, its
departments, agencies, ef entities, its officers, employees,
or agents, or any other person. This order is not intended,
however, t& preclude judicial review of final decisions by the
Secretary in accdrdance with the Administrative Procedurs Act,
5 U.5.C. 701 et seq.

8ec. 10. Effective Date. This order shall beceme
effective immediately and shall apply to selicitations issued on
or after the effective date for the action taken by the Federal
Acquisition Regulatory Council under section &(b) -of this erder.

BARACK OBAMA

THE WHITE HOUSE,
January 30, 2009.
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